
UNITED STATES OF AMERICA 

BEFORE THE NATIONAL LABOR RELATIONS BOARD 

WASHINGTON, D.C. 

______________________________________________________________________________ 

 

LABORERS’ INTERNATIONAL UNION  

OF NORTH AMERICA, LOCAL 265 

Charged Party  

                                                                        Case No. 09-CD-116000 

and  

 

HENKELS & MCCOY, INC. 

Charging Party 

 

and  

 

INTERNATIONAL UNION OF OPERATING  

ENGINEERS, LOCAL 18 

Party-In-Interest 

 

 

 

INTERNATIONAL UNION OF OPERATING ENGINEERS, LOCAL 18’S MOTIONS 

FOR RECONSIDERATION AND TO REOPEN THE RECORD 

 

 Pursuant to Sec. 102.65(e)(1) of the Board’s Rules and Regulations, now comes the 

International Union of Operating Engineers, Local 18 (“Local 18” or “Union”), by and through 

counsel, and for the reasons which follow, respectfully Moves for Reconsideration of the 

Board’s Decision and Determination and a Reopening of the Record in the instant matter. 

 

       Respectfully Submitted, 

 

                                                                            /s/ Timothy R. Fadel 

TIMOTHY R. FADEL, ESQ. (0077531) 

WULIGER, FADEL & BEYER, LLC 

1340 Sumner Court 

Cleveland, Ohio  44115 

(216) 781-7777 

tfadel@wfblaw.com 

       Counsel for the International Union of  

       Operating Engineers, Local 18 



2 

 

BRIEF IN SUPPORT 

 

I. Introduction 

On December 19, 2013, Local 18 was a party to a Sec. 10(k) hearing regarding the 

above-captioned matter. On May 5, 2014, the Board rendered its Decision and Determination of 

Dispute. Laborers’ Local 265 (Henkels & McCoy, Inc.), 360 NLRB No. 102 (2014). The Board 

rejected Local 18’s contention that the present matter is a work preservation dispute outside the 

scope of Sec. 10(k), and ultimately found that there was reasonable cause to believe that Sec. 

8(b)(4)(D) of the Act was violated. Accordingly, the Board rendered a decision on the merits, 

and awarded the work to the Laborers. 

On February 27, 2014, prior to the Board rendering its decision in this matter, Local 18 

filed a Petition for Certification of Representative for all individuals employed as operating 

engineers by Henkels & McCoy, Inc. (“Henkels & McCoy” or “Employer”) qualified to operate, 

inter alia, skid steers and mini-excavators. (Exh. A.) On May 5, 2014, after a stipulated election 

was held, the Board issued a Certification of Representative (“Local 18 Board Certification”), 

declaring that Local 18 was the exclusive collective bargaining representative for all Henkels & 

McCoy individuals employed as operating engineers qualified to perform the work in dispute for 

the present matter. (Exh. B.) The Board has repeatedly held that a certification such as the Local 

18 Board Certification is a controlling factor in determining a jurisdictional dispute on its merits. 

As such, Local 18’s Motion to Reopen the Record is well-taken because, to the prejudice of 

Local 18, without the opportunity to consider the import of the Local 18 Board Certification, the 

Board was unable to properly make a Decision and Determination of Dispute. 

Moreover, there are two material errors rendered in the Board’s Decision and 

Determination of Dispute concerning the validity of Local 18’s work preservation argument. 
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First, the Board misapplied contractual principles in finding that Local 18 was not prejudiced by 

the Hearing Officer’s prohibition of Local 18’s questioning of Susan Gannon, the Employer’s 

Labor Contracts Coordinator, concerning the existence of a binding 2013-2017 collective 

bargaining agreement between Local 18 and the Employer. Second, the Board misapplied the 

critical justification underlying Board decisions that look to the “real nature and origin of the 

dispute” in determining that the present dispute was jurisdictional in nature. A reevaluation both 

of the Hearing Officer’s conduct regarding the relevancy of Ms. Gannon’s testimony and the 

criteria for determining whether a dispute is jurisdictional in the context of applicable labor law 

demonstrate that the instant Decision and Determination of Dispute has departed from the 

mainline of compelling Board precedent. Accordingly, Local 18’s Motion for Reconsideration is 

well-taken. 

II. Law & Analysis 

Section 102.90 of the Board’s Rules and Regulations states that Secs. 102.64 to 102.68 

shall govern the proceedings in Sec. 10(k) matters, insofar as applicable. Under Sec. 

102.65(e)(1), any party may request reconsideration of a decision which contains a material error 

to the detriment of the moving party. Any party may also request a reopening of the record where 

the evidence sought to be introduced was not available at the time of the hearing and would 

support a different result by the Board. In the context of Sec. 10(k) proceedings, the Board has 

permitted parties to file both motions for reconsideration, see, e.g., Machinists Lodge 160 (SSA 

Marine), 360 NLRB No. 64, *6 (2014), and motions to reopen the record, see, e.g., 

Longshoremen Local 8 (Waterway Terminals Co.), 193 NLRB 477, 479 (1971), after it has 

rendered its decision and determination of dispute. 
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A. Motion to Reopen the Record 

 

The additional evidence Local 18 wishes to be adduced and credited is a May 5, 2014 

Board certification of Local 18 as exclusive collective bargaining representative for all Henkels 

& McCoy individuals employed as operating engineers qualified to perform the work in dispute. 

(Exh. B.) The error alleged is that without consideration of the Local 18 Board Certification, the 

Board was not properly able to render a decision on the merits because it did not have all of the 

pertinent factors before it. Because the Board did not have all of the pertinent factors before it 

when rendering a determination of dispute and award on the merits, Local 18 was unfairly denied 

the opportunity to fully develop and present the Board certification, which would have been 

dispositive in rendering an award on the merits in favor of Local 18. The Local 18 Board 

Certification was not submitted previously because Local 18 filed its Petition for Certification of 

Representative on February 27, 2014. (Exh. A.) The hearing was held on December 19, 2013. 

If the Local 18 Board Certification was adduced and credited, it would clearly 

demonstrate that Local 18 is the proper union to whom the work should be awarded. As early as 

Machinists Lodge No. 1743 (J.A. Jones), the Board suggested that Board certification, if 

applicable, could be “controlling as to the operation” of the work in dispute. 135 NLRB 1402, 

1407 (1962). Accord Longshoremen’s Union Local 10 (Matson Navigation Co.), 140 NLRB 449, 

453 (1963); Seafarers’ Union (Albin Stevedore Co.), 182 NLRB 633, 636 (1970); Teamsters 

Local 85 (Pacific Maritime Assn.), 208 NLRB 1011, 1014 (1974). 

Subsequent to J.A. Jones, the Board has squarely held that “Section 8(b)(4)(D) requires 

that controlling weight be given to a certification of the Board determining the bargaining 

representative for employees performing the disputed work.” Iron Workers Local 474 (Structural 

Concrete Corp.), 146 NLRB 1435, 1438-1439 (1964). Accord Steelworkers Union (Anaconda 
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Co.), 158 NLRB 135, 142 (1966). Iron Workers Local 474 and its progeny demonstrate that 

Board certification is a dispositive factor, if properly established and credited, in determining the 

merits of a jurisdictional dispute. That is, the Board would be statutorily required to give 

controlling weight to the Board certification of Local 18 as exclusive collective bargaining 

representative for all operating engineers employed by Henkels & McCoy qualified to perform 

the work in dispute. As such, the Board would properly make a determination and decision of 

award in favor of Local 18 as the union entitled to the work in dispute. 

B. Motion for Reconsideration 

i. The Board misapplied contractual principles in finding that Local 18 was not 

prejudiced by the Hearing Officer’s prohibition of Local 18’s questioning of 

Susan Gannon, Henkels & McCoy’s Labor Contracts Coordinator. 

 

In determining the binding nature of a collective bargaining agreement (“CBA”), the 

Board will find relevant the “evidence of the parties’ attitudes towards their bargaining 

relationship.” See Van Eerden Co., 154 NLRB 496, 501 (1965). This, in conjunction with a 

party’s “adoption-by-conduct” of a CBA, can indicate a party’s “belief that it was bound” to a 

contract. See Asbestos Workers Local No. 84 (DST Insulation, Inc.), 315 NLRB 19, 22 (2007). 

See also Miner v. Local #373, Internatl. Bhd. of Teamsters, 513 F.3d 854, 860 (2007) (the 

critical inquiry in determining the validity of a CBA is examining the conduct of the parties). 

Whether Ms. Gannon’s belief that Henkels & McCoy was bound to the 2013-2017 

Distribution Agreement (L18 Exh. 18) was relevant should not have been considered in isolation 

from other evidence of whether Henkels & McCoy was bound to the new contract, but should 

have been considered in conjunction with other established conduct by Henkels & McCoy, such 

as its voluntary decision to pay wage rates and benefits pursuant to the terms of the 2013-2017 

Distribution Agreement. (TR 257-258.) Ms. Gannon’s opinion as to the contractual status of the 
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Employer regarding the 2013-2017 contract was no less relevant than the testimony by Stephen 

Freind, the Employer’s Head of Labor Relations (TR 170), concerning his opinion as to the 

contractual status of Henkels & McCoy regarding the 2010-2013 Distribution Agreement. (L18 

Exh. 4; TR 187.) By not being able to further develop this line of evidence, Local 18 was 

prejudicially foreclosed from determining whether Henkels & McCoy was bound to the 2013-

2017 Distribution Agreement via the “adoption-by conduct” principle. See Asbestos Workers 

Local No. 84 (DST Insulation, Inc.), 315 NLRB at 22. Accordingly, attempts by Local 18 to 

elicit evidence in order to support this conclusion are very relevant, and should not have been 

prohibited by the Board. See Laborers’ Local 265 (Henkels & McCoy, Inc.), 360 NLRB at *2, fn. 

3.  

ii. The Board misapplied the critical justification underlying Board decisions that 

look to the “real nature and origin of the dispute” in determining whether a 

dispute is jurisdictional. 

 

In almost all cases where the Board looks to the “real nature and origin of the dispute” in 

Sec. 10(k) proceedings, it enunciates such an inquiry because “Section 8(b)(4)(D) was not 

designed to authorize the Board to arbitrate disputes between an employer and a union, 

particularly with regard to the union’s ‘attempt to retrieve the jobs’ of employees the employer 

chose to supplant by reallocating their work to others.” Teamsters Local 578 (USCP-Wesco, 

Inc.), 280 NLRB 818, 820-821 (1986). Accord Seafarers (Recon Refractory & Constr. Inc.), 339 

NLRB 825, 827-828 (2003) (even if dispute may “literally fall within Sections 8(b)(4)(D) and 

10(k) of the Act” where the employer has for the first time, unilaterally reassigned work away 

from the union asserting work preservation, such a dispute is contractual, and not jurisdictional, 

in nature). 
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In the present case, the Board has decided the “real nature and origin of the dispute” was 

jurisdictional because even though Henkels & McCoy unilaterally reassigned work away which 

Local 18 members had traditionally performed, it found evidence that Local 18 had “claimed all 

of the disputed work” prior to the Employer’s reassignment of the work. See Laborers’ Local 

265 (Henkels & McCoy, Inc.), 360 NLRB at *5. However, such evidence was complete hearsay, 

as it consisted solely of testimony paraphrasing statements given by others not at the hearing, and 

offered for the truth of the matter asserted. (TR 246, 337-344.) To the extent the testimony can 

be credited, it was admitted that such “harassment” amounted to alleged claims for work 

constituting grievances filed by Local 18. (Id.) The Board has expressly recognized that hearsay 

findings are insufficient for satisfying the “reasonable cause” standard. Electrical Workers Local 

103 (Comm-Tract Corp.), 289 NLRB 281, 282 (1988), fn. 3. Accord Electrical Workers Local 3 

(Mike G. Elec. Corp.), 279 NLRB 521, 521 (1986). See also Operating Engineers Local 4 

(Henly-Lundgren Co.), 268 NLRB 1227, 1228 (1984) (the Board will quash notice of hearing in 

Sec. 10(k) proceedings where there is only double hearsay evidence alleging violation of Sec. 

8(b)(4)(D)). Moreover, Mr. Freind provided uncontested testimony that any alleged claims to the 

disputed work by Local 18 occurred after Henkels & McCoy reassigned the work to non-

operating engineers. (TR 177.) 

Under these circumstances, any conclusion that Local 18 was attempting to claim all of 

the work is highly specious. An equally valid factual finding of the record would be that Local 

18’s work preservation grievances filed prior to Henkels & McCoy’s unilateral reassignment of 

the work were simply claims to protect its existing unit work if the Employer was unlawfully 

assigning it to a non-Local 18 member. Indeed, “a dispute does not lose its character as a work 
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preservation dispute simply because more than one union may have a . . . claim to the same 

work.” Machinists District Lodge 190 (SSA Terminal LLC), 344 NLRB 1018, 1020 (2005). 

Moreover, where the union asserting work preservation has “historically performed . . . 

the same type of work in dispute,” the employer has “essentially recognized the legitimacy” of 

that union’s contractual claim, and that union has “essentially sought work for the unit it 

represent[s]” at the employer’s jobsites, even if “the facts . . . literally fall within the terms of 

Sections 8(b)(4)(D) and 10(k),” the Board will conclude that “the real nature of this dispute is to 

retrieve jobs . . . not to acquire new work.” Electrical Workers Local 103 (Buffalo Elec. Constr.), 

298 NLRB 937, 939-940 (1990). The same three circumstances are present in the instant case: 1) 

the Board acknowledged in its decision that Local 18 has historically performed the work in 

dispute, See Laborers’ Local 265 (Henkels & McCoy, Inc.), 360 NLRB at *5; 2) it is 

unchallenged that the Employer acknowledged Local 18’s contractual legitimacy to the work 

(TR 24); and 3) Local 18 has done nothing more than attempt to preserve work through its work 

preservation grievances. Thus, even if the present matter appears to “literally fall within the 

terms of Sections 8(b)(4)(D) and 10(k),” it is simply not a jurisdictional dispute. Application of 

the established facts to relevant legal precedent cannot mandate any other conclusion if the 

Board is to properly look into the real nature of the current dispute. 

III. Conclusion  

Based on all the foregoing, Local 18 respectfully requests that the Board grant its 

Motions for Reconsideration and to Reopen the Record. 
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Respectfully Submitted, 

 

                                                                                    /s/ Timothy R. Fadel 

TIMOTHY R. FADEL, ESQ. (0077531) 

WULIGER, FADEL & BEYER, LLC 

1340 Sumner Court 

Cleveland, Ohio  44115 

(216) 781-7777 

tfadel@wfblaw.com 

       Counsel for the International Union of  

       Operating Engineers, Local 18 
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CERTIFICATE OF SERVICE 

 

A copy of the foregoing was filed electronically with National Labor Relations Board and 

served via email to the following on this 16th day of May, 2014: 

 

Doreen Davis 

Jones Day 

222 East 41st St. 

New York, New York  10017 

ddavis@jonesday.com 

Counsel for Henkels & McCoy, Inc. 

 

Basil W. Mangano 

Mangano Law Offices Co., LPA 

2245 Warrensville Center Road 

Suite 213 

Cleveland, Ohio  44118 

bmangano@bmanganolaw.com 

Counsel for Laborers’ International Union 

of North America, Local 265 

 

 

 

 

/s/ Timothy R. Fadel 

TIMOTHY R. FADEL, ESQ. (0077531) 

 

 










